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l. STATEMENT OF THE PROCEEDING

This proceeding concerns a request by the Makah Indian Tribe of Neah Bay, Washington
(Makah Tribe), to hunt and kill Eastern North Pacific (ENP) gray whales in waters off the
northwest coast of Washington State. These actions are generally forbidden under the Marine
Mammal Protection Act (MMPA), 16 U.S.C. § 1361 et seq., therefore, the Makah Tribe must
seek and receive permission from the Secretary of Commerce (Secretary) in order to conduct the
proposed hunt.!

Before the Secretary may authorize such a hunt, the MMPA requires the Department of
Commerce (Department) to conduct a formal rulemaking proceeding. 16 U.S.C. 8 1373(d). The
statutory basis for this type of proceeding is found in the Administrative Procedure Act (APA).
See 5 U.S.C. 88§ 553, 557. Specifically, 50 C.F.R. Part 228 requires a public hearing on the
record, after which the presiding officer must recommend: 1) whether the Secretary should grant
the Makah Tribe’s request to waive the MMPA’s moratorium on taking marine mammals and
allow the Makah Tribe to hunt and kill certain grey whales; and if allowable, 2) whether any
changes should be made to the proposed regulations that will control the taking of such whales.

After conducting a hearing and considering all evidence in this matter, and upon review
of applicable law, |1 recommend the Secretary GRANT the Makah Tribe’s waiver request and
promulgate the proposed regulations, incorporating the modifications described in section VII.C

of this Recommended Decision.

! The Secretary has delegated this authority to the Assistant Administrator of the National Marine Fisheries Service
(NMFS), a division of the National Oceanographic and Atmospheric Administration (NOAA), which is a
component agency within the Department of Commerce. This Recommended Decision will refer to the Secretary
when quoting statutory language, but will generally refer to actions taken on the waiver as being done by NMFS or
the Assistant Administrator.



1. BACKGROUND AND PROCEDURAL HISTORY

Before turning to the substantive issues regarding the waiver and proposed regulations, |
find it necessary to give a brief overview of the Makah Tribe’s history of whaling, U.S. and
international whaling laws, and the procedural history of the Makah Tribe’s efforts to resume

whaling under the current laws and regulations.

A. Background

The Makah Tribe has hunted gray whales and other marine mammals for over 2,700
years. (Tab 24 at 11).2 In 1855, the Makah Tribe and the United States entered into the Treaty of
Neah Bay (Treaty), which reserved the Makah Tribe’s right to natural resources and cultural
practices, including subsistence whale hunting. In exchange, the Makah Tribe ceded 469 square
miles of Makah territory to the United States. (Tabs 26B, 90F). Over the following decades,
commercial hunting greatly reduced the ENP gray whale population and as a result, the Makah
Tribe voluntarily stopped whaling in the 1920s. At that time, no state or federal laws controlled
the conservation of whales or prohibited the practice of whaling in the Makah Tribe’s hunting
grounds.

In the mid-20th century, the United States and other nations recognized that many
animals, including gray whales, were at risk of depletion or extinction. In response, nations
adopted numerous laws, international conventions, and treaties establishing conservation
measures, which are still applicable today and affect this proceeding to varying degrees. See

Metcalf v. Daley, 214 F.3d 1135, 1137 (9th Cir. 2000) (detailing the history of whaling laws).

2 The citations in this Recommended Decision will be to the corresponding Tab numbers in the official docket
record. Appendix A contains a full list of documents in the official record.
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The United States became a signatory to the International Convention for the Regulation
of Whaling (ICRW) in 1946. One provision of the ICRW established the International Whaling
Commission (IWC), whose purpose is the conservation of whales through the management of
whaling by various means, including setting catch limits for aboriginal subsistence whale
hunting. Members of the IWC meet regularly to share scientific research, update recommended
conservation measures, and consider requests for catch limits. The United States implemented its
ICRW obligations domestically through the Whaling Convention Act of 1946, 16 U.S.C. § 916 -
916l.

Congress passed the National Environmental Policy Act (NEPA), 42 U.S.C. § 4321, in
1970 as the “basic national charter for protection of the environment.” 40 C.F.R. § 1500.1(a).
NEPA ensures all federal agencies factor environmental considerations into decision-making and
provide opportunities for public review and comment. 42 U.S.C. § 4333.2 The primary
requirement of NEPA is that the responsible agency official must prepare an environmental
impact statement (EIS) or Environmental Assessment (EA) before the agency may engage in any
major action “significantly affecting the quality of the human environment.”* 42 U.S.C. § 4321

(emphasis added). Finally, Congress enacted two seminal laws for the protection and

% The regulations implementing NEPA are at 40 C.F.R. Parts 1500-1508 and are binding on all federal agencies,
though agencies may also develop their own supplemental procedures. At NOAA, the Office of the General Counsel
and the designated NOAA NEPA coordinator oversee NEPA compliance. The Undersecretary of Commerce issued
NOAA Executive Order (NAO) 216-6A in 1999, and reissued it in 2016, to set out specific policies and procedures
for NOAA to follow. NAO 216-6A also authorized development of a Companion Manual to provide additional,
specific policies pursuant to NEPA and related authorities.

4 Unlike other environmental laws, NEPA only prescribes procedures for considering environmental issues and does
not mandate any particular result. Humane Soc. Of U.S. v. Bryson, 924 F.Supp.2d 1228, 1238-39 (D. Ore. 2013)
(quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989)).



conservation of wild animals: the MMPA in 1972, and the Endangered Species Act (ESA), 16
U.S.C. § 1531 et seq., in 1973.°

As a result of conservation efforts, the ENP gray whale population rebounded to healthy
levels and, as of 1994, was no longer considered endangered. See 59 Fed.Reg. 31,094 (Jun. 16,
1994). After seventy years of voluntarily abstaining from whaling, the Makah Tribe desired to
resume whaling off the coast of Washington State and in the Strait of Juan de Fuca. Metcalf, 214
F.3d at 1137. Consequently, in 1997, the Russian Federation and the United States submitted a
joint proposal to the IWC for a whaling catch limit for ENP gray whales on behalf of the
Chukotkan (or Chukchi) people, who are natives of the Chukchi Peninsula in Russia, and the
Makah Tribe. At its 1997 plenary meeting, the IWC granted a joint catch limit which permitted
the beneficiaries to hunt gray whales beginning in 1998, and has continued to grant catch limits
upon request ever since. (See Tab 55 at 11-15). A bilateral agreement between the United States
and Russia sets overall and annual limits for both counties, with the Makah Tribe entitled to 5
whales per year. The agreement also allows either country to transfer its unused quota to the
other, and the United States has transferred its entire quota for use by Chukotkan hunters for the
past several years. (1d.).

After the IWC granted a catch limit, the Makah Tribe sought and received the
Department’s permission to hunt ENP gray whales. In 1999, the Tribe conducted a hunt in which
it successfully landed a gray whale. Thereafter, individuals and conservation groups sued the
Department, alleging it violated federal law when it granted the Makah Tribe’s request. See

Metcalf, 214 F.3d 1135. Specifically, they asserted the Department did not adequately and timely

5 The ESA contains the following provision: “Except as otherwise provided in this chapter, no provision of this
chapter shall take precedence over any more restrictive conflicting provision of the Marine Mammal Protection Act
of 1972.” 16 U.S.C. § 1543.



assess the environmental impact of the hunt. Id. Ultimately, the Ninth Circuit agreed and ruled
against the Department. 1d.

In response to the Metcalf decision, the National Marine Fisheries Service (NMFS)
prepared an EA pursuant to NEPA, and again decided to allow the Makah Tribe to hunt gray
whales. Another lawsuit followed and the Ninth Circuit held: 1) the proposed hunt required a
more detailed EIS, not just an EA, and 2) the MMPA, not the Tribe’s treaty right to hunt whales,
was the controlling law on whether a hunt could proceed. See Anderson v. Evans, 314 F.3d 1006
(9th Cir. 2002), opinion amended on denial of reh’g, 350 F.3d 815 (9th Cir. 2003), opinion
amended and superseded on denial of reh’g, 371 F.3d 475 (9th Cir. 2004). The Ninth Circuit
expressly did not decide whether NMFS should consider and give weight to the Makah Tribe’s
treaty rights when considering the request for a waiver of the MMPA. 1d. at 499-500.
Consequently, the Makah Tribe has been unable to legally hunt gray whales since the Anderson

ruling.®

B. Procedural History

On February 14, 2005, to comply with the Ninth Circuit rulings, the Makah Tribe
submitted a request for a waiver of the MMPA’s moratorium on the taking of ENP gray whales
to the Assistant Administrator of NMFS pursuant to 16 U.S.C. 8 1371(a)(3)(A). Specifically, the
Makah Tribe seeks to conduct a ceremonial and subsistence hunt for ENP gray whales within the
coastal portion of its usual and accustomed fishing grounds (U&A), not including the Strait of
Juan de Fuca; to consume whale meat and blubber; and to make and sell handicrafts from non-

edible whale parts. (Tab 90F at 2-3 to 2-7; App. A).

6 Several members of the Makah Tribe conducted a hunt in 2007 without authorization from either NOAA or the
Tribal Council, and faced legal recourse for their actions.
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NMEFS proceeded to consider the Makah Tribe’s waiver request. On August 25, 2005,
NMFS published a notice of intent to conduct public scoping meetings in its preparation of the
Draft Environmental Impact Statement (DEIS), and subsequently conducted those public scoping
meetings in Neah Bay, Port Angeles and Seattle, Washington, and in Washington, D.C. See 70
Fed. Reg. 49911. On May 9, 2008, NMFS released the 2008 DEIS considering various
alternatives to the Makah Tribe’s proposed action and opened a 60-day public comment period.
73 Fed. Reg. 26375; Tab 1F. In 2012, NMFS terminated the 2008 DEIS because it was outdated.
NMFS released a new DEIS in March 2015, which considered a different set of alternatives from
those assessed in 2008 and sought public comment. 80 Fed. Reg. 13373; Tab 90F.

After considering the public comments and presenting hunt plans to the IWC for
scientific review, NMFS proposed to grant the Makah’s waiver request, and, on April 5, 2019,
published the proposed waiver and regulations in the Federal Register. (Tab 90B). The
announcement included a description of the public process for interested parties to participate in
this formal rulemaking on NMFS’s proposal. The proposed waiver authorizes enrolled members
of the Makah Tribe to conduct limited hunts for ENP gray whales in the coastal portion of the
Makah Tribe’s U&A over a 10-year period. The accompanying regulations set parameters for
training and hunting activities, allow for restricted consumption of whale meat and blubber, and
set conditions for the making and sale of handicrafts. (1d.).

The April 5, 2019 Federal Register notices initiated the formal rulemaking proceeding in
this matter. Pursuant to a memorandum of agreement between NMFS and the Coast Guard, | was
assigned as the presiding officer, with the responsibility to conduct the hearing and issue a
Recommended Decision. Numerous parties filed appearances in response to the hearing notice,

including NMFS; the Makah Tribe; Ms. Innana McCarty; the Marine Mammal Commission
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(MMC); Sea Shepherd Conservation Society and Sea Shepherd Legal (collectively, Sea
Shepherd); the Animal Welfare Institute (AWI); and the Peninsula Citizens for the Protection of
Whales (PCPW).

In accordance with 50 C.F.R. § 228.11, | held the initial, in-person prehearing conference
on June 17, 2019, at the Jackson Federal Building in Seattle, Washington. The purpose of the
prehearing conference was to determine the final agenda for the hearing on NMFS’s proposed
waiver and regulations. The parties identified one issue of fact not included in NMFS’s Federal
Register notice, which pertained to a recently declared Unusual Mortality Event (UME) affecting
ENP gray whales. (Tab 90C). On June 26, 2019, | announced the final agenda. Although |
initially set the hearing for September 2019, several parties sought a continuance and |
rescheduled it to begin on November 14, 2019. (Tab 90D).”

In accordance with the rules governing this proceeding, the parties submitted written
direct testimony and rebuttal testimony, along with supporting exhibits, in advance of the
hearing. The hearing commenced in Seattle, Washington on November 14, 2019, and concluded
on November 20, 2019. During this time, | heard testimony from 17 witnesses. The record in this
matter is voluminous and includes six transcript volumes, over two dozen declarations, and
hundreds of exhibits.®

As directed by the regulations, | set a public comment period which commenced after

publication of the transcript. (Tab 107). All parties also had the opportunity to file proposed

7 A number of party representatives and witnesses were participating in the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) Conference, which was originally scheduled for May 2019
but was moved to September 2019. As the CITES conference took place in Geneva, Switzerland, and the dates
overlapped, it would not have been possible for participants to adequately prepare and fully engage in both events.

8 Al filings associated with the hearing, including a full transcript of the hearing, are available for public viewing on
the United States Coast Guard Administrative Law Judge website reading room at
https://www.uscg.mil/Resources/Administrative-Law-Judges/Decisions/ALJ-Decisions-2016/NOAA-Formal-
Rulemaking-Makah-Tribe/.
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findings of fact, conclusions of law, and argument in support of their positions. During the public
comment period, NMFS announced its intention to draft a Draft Supplemental Environmental
Impact Statement (DSEIS) relating to the current UME. 85 Fed. Reg. 11347 (Feb. 24, 2020).
AWI, Sea Shepherd, and PCPW jointly submitted a Motion to Stay the Waiver Proceeding on
March 3, 2020. | ultimately denied the motion, as | found sufficient evidence in the record for me
to make a determination about whether the UME would preclude issuance of a waiver, and the
arguments of harm to the moving parties were either speculative or premature. (Tab 108). During
the comment period, NMFS received 178 comments, and all parties except Ms. McCarty made
post-hearing filings. All comments and briefing on the substantive issues were filed by March
22, 2020, and a determination on the proposed waiver and regulations is now ripe for

recommended decision.®

II. FINDINGS ON THE ISSUES OF FACT

The procedural regulations require the Recommended Decision to include “findings on
the issues of fact with the reasons therefor” and “rulings on issues of law.” 50 C.F.R. §
228.20(a)(2) and (3). The issues of fact were developed in consultation with the parties and
published in the Federal Register as part of the updated Final Agenda for Hearing. (Tab 90E).
The discussion on the waiver and regulations that follows includes the requisite findings and
rulings. However, for ease of reference, | have also reprinted below the issues of fact in bold
text, along with a brief summation of my findings where appropriate and citations to the sections

of this Recommended Decision which discuss each item in detail.

® The official record being transmitted to the Assistant Administrator along with this Recommended Decision
includes all filings made during this proceeding, including those regarding procedural matters which were filed after
briefing on the substantive issues was complete.
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I. Should a waiver be granted pursuant to 16 U.S.C. 1371(a)(3)(A)?

A. Did NMFS give due regard to the distribution, abundance, breeding habits, and times
and lines of migratory movements of the stock subject to the waiver? Will the proposed
waiver have a meaningful effect on the distribution, abundance, breeding habits, or
migratory movements of the stock subject to the waiver? Yes, NMFS gave due regard to
these factors and the best scientific evidence available shows the waiver will have no
meaningful impact on the ENP stock. See discussion in Section V1.

1. Distribution and Abundance: See discussion in Section VI.A.1 and 2.
a. What numbers are appropriate to use for ENP, WNP, and PCFG:

I. Carrying capacity. The most recent estimate is that the ENP stock is at approximately
85% carrying capacity. (Tab 1H at 17; Tab 59B at 8). There is insufficient data to
calculate carrying capacity for the WNP stock. (Tab 58 at { 27, Tab 22A at M-0408). The
PCFG are not a stock, and therefore do not have a separate carrying capacity.

ii. Current abundance estimates. The most recent abundance estimate for the ENP
stock is 26,960. (Tab 59B at 4). The estimate for the WNP stock is 290 whales. (Tab 54H
at 2). The estimate for the PCFG is 243. (Tab 59B at 4).

iii. Population stability and/or historical fluctuation. The ENP stock has steadily
increased in abundance over the past several decades. (Tab 59B at 4). The PCFG
population has had periods of increase and periods of stability. (Tab 59B at 4-5). The
WNP stock has had slow, small increases.

iv. Optimum sustainable population (OSP) levels.!® The most recent estimates show a
0.884 probability that the ENP stock is above its maximum net productivity level
(MNPL) and is therefore within its OSP. (Tab 21C at M-0235; Tab 59B at 8). There is
insufficient data to calculate the OSP for the WNP stock. (Tab 59 at § 3, Tab 58 at  27).
OSP is only calculated for stocks and the MMPA does not provide for OSP
determinations for subgroupings below the stock level, thus an OSP would not be
calculated for the PCFG. (Tab 58 at | 8). However, scientists have determined a
“theoretical OSP range” for the group. (Tab 1H at 25). Scientists have not been able to
determine whether the PCFG is within this theoretical range, but the group has not
exhibited signs of exceeding the carrying capacity of the summer feeding range. Based on
the best available science, it appears that the proposed hunt and other human caused
mortality are sustainable with respect to the PCFG. (Tab 1H at 30; Tab 59B at 8).

b. What are the maximum number of ENP and PCFG whale deaths and maximum
percentage reduction in ENP and PCFG abundance expected to result from Makah
hunting over the 10-year waiver period? The maximum number of whales that could be

10 The optimum sustainable population (OSP) for a stock is “the number of animals which will result in the
maximum net productivity of the population or the species, keeping in mind the carrying capacity of the habitat and
the health of the ecosystem in which they form a constituent element.” 16 U.S.C. § 1362(9); see also 50 C.F.R. §
216.3; Tab 2 at 1 5; Tab 4 at 1 8; Tab 101 at 93:25-94:2). The population that results in maximum net productivity is
known as the maximum net productivity level (MNPL) and represents the bottom of the OSP range, while the
stock’s carrying capacity represents the upper supportable population level. 50 C.F.R. § 216.3.
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killed during this waiver’s validity period is 25, with a maximum of 16 being PCFG
whales. (Tab 90B).

i. Would this reduction have any impact on ENP or PCFG abundance? The removal
of 25 whales from the ENP stock would have no detectible effect on ENP abundance, as
the stock’s Potential Biological Removal (PBR)* is 801 animals per year. (Tab 59B at 5).
The removal of 16 PCFG whales could have somewhat more effect on the group’s
abundance, as uncertainties exist regarding internal versus external recruitment, but the
PBR is 3.5 animals per year. (Id.; see also Tab 78F at 4-65) As the regulations limit the
number of PCFGs the Makah Tribe may strike and land, the number of PCFGs removed
from the population due to the hunt would be less than the PBR.

c. Is the ENP stock currently undergoing an Unusual Mortality Event (UME)? If so,
does this merit further consideration before a waiver may be granted? Yes, a UME
was declared in May 2019 and was still in effect at the close of the record in this matter.
(Tab 53N). While | found the waiver could still be granted despite the UME, | recommend
the Assistant Administrator consider the existing language in the proposed regulations to
authorize reducing strike limits during the permitting process, thus making them more
conservative during UMEs. See Sections VI.A.2.c, VII.C.4.iv.

d. Is the carrying capacity of ENP stock in the summer feeding areas being reduced
and does this merit further consideration before a waiver may be granted? While
some parties made this argument, the scientific evidence about whether the prey
availability in the Arctic and Pacific summer feeding grounds is sufficient to sustain the
ENP population at its current levels is inconclusive. (Tabs 3PP; 3UU; 21C at M-0026, M-
0126, and M-0207; 321; 32K; 32U; 32AA;62C; 62G). However, the proposed waiver and
regulations contain provisions to reduce the number of takes allowed or prevent the hunt
entirely, if the health of the stock warrants it, thus this issue should not prevent issuance of
the waiver.

2. Facts pertaining to Breeding Habits: See Section VI.A.3.

a. Under the proposed waiver, will hunting or hunt training overlap with the breeding
season? Will it likely occur in December-January? Yes, the waiver would allow hunting
during the breeding season, which generally coincides with the onset of the southbound
migration in late November and early December and continues until the whales reach the
southern wintering grounds. (Tab 1 at § 52; Tab 1H at 18; Tab 3 at { 60).

i. What is the expected frequency of hunt activities during the relevant time period?
Fewer training and hunting activities are expected at this time due to inclement weather.
(Tab 1 at 1 52; Tab 90F at 3-354 to 3-357, 4-10).

ii. Will the boundaries set for the proposed hunt adversely affect mating whales or
mothers and calves? Training and hunting activities could disrupt pairs of mating
whales but would not have a discernible effect on the stock at large. (Tab 1 at  52; Tab 3
at 1 60). Mothers and calves travel slowly and close to shore, and hunters can be trained
to recognize and avoid them. (Tab 103 at 190:20-191:18).

1 This term is used to describe the number of animals that may be removed from a population, not counting
naturally occurring deaths, while still allowing the population to achieve or maintain its OSP. (Tab 101 at 91:2-6).
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3. Facts pertaining to Time and Lines of Migratory Movements: See Section VI.A.4.

a. Does the majority of the ENP stock range from the winter/spring breeding grounds
in northern Mexico and southern California to the summer/fall feeding grounds in the
Bering, Beaufort, and Chukchi seas? Should the Okhotsk Sea be included in the
migratory range? Yes, the majority of the ENP stock is distributed throughout these areas.
(Tab 1H at 4-13). Although there was initially a question about whether ENPs have
expanded their summer range into the Okhotsk Sea, none of the parties presented
significant evidence on this point and I no longer consider it relevant to the question of
whether the waiver should be granted.

b. Does the ENP stock migrate between the breeding and feeding grounds between
December and May? Yes. (Tab 1H at 21-23).

I. Is the timing of the southbound migration being altered due to a longer feeding
season in the Arctic? There is reliable evidence showing that the onset of the
southbound migration is now approximately one week later than it was in the early
2000s, likely due to favorable feeding conditions in the Arctic lasting into the autumn.
(Tab 1H at 21).

c. Will migrating ENP whales generally be encountered only during even-year hunts?
Migrating whales could be encountered during both even and odd years. Non-PCFG
members of the ENP stock are present in the PCFG area throughout the summer, with
observational data from 2002—2015 indicating that approximately 40% of the whales in the
area are PCFG and approximately 60% are migrating ENPs. (Tab 4 at | 14).

i. How long is it expected to take for a migrating ENP whale to pass through the
proposed hunt boundary? Gray whales pass through the Makah U&A quickly, as they
travel at a median speed of 147 km/day. (Tab 32C at 2-3). The U&A is approximately 51
km north-south at its widest, so the whales are able to transit in several hours. (Tab 3 at |
51; Tab 3L).

ii. Proportionally, how much of the migratory range is included in the proposed
hunt boundary? The coastal portion of the Makah U&A, in which hunt activities would
be authorized, represents approximately 1% of the lineal distance of the ENP migratory
range. (Tab 101at 17:17-21). It is less than 5% of the PCFG’s summer feeding range.
(Tab 1H at 31).

iii. What is the expected range and duration of hunting activities during the even-
year hunts? The even-year hunts would be allowed anywhere in the coastal portion of
the U&A, and the limits on training and hunting activities are set out in the proposed
regulations. (Tab 90B).

iv. How many whales are likely to be subjected to hunt or training activities? Under
the proposed regulations, a permit may authorize a maximum of 353 approaches per
calendar year; 18 unsuccessful strike attempts and training harpoon throws in even-year
hunts and 12 in odd-year hunts; three strikes in even-year hunts and two in odd-year
hunts; three struck and lost whales in any calendar year; and three landings in an even-
year hunt and one in an odd-year hunt. (Tab 90B).

d. Does the PCFG spend the summer and fall feeding season off the Pacific coast of
North America from northern California to northern Vancouver Island? Are some
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PCFG whales also present in the feeding area throughout the winter? Yes, the PCFG
range spans from 41° North latitude to 52° North latitude, which includes the North
American coast from Northern California to British Columbia. (Tab 1H at 5-6). There have
been infrequent gray whales sightings in this area throughout the winter months. (Id.; see
also Tab 3T; Tab 21C at M-0124; Tab 21C at M-0274).

i. Are PCFG whales expected to be encountered during both even-and odd-year
hunts? Yes, PCFG whales could be encountered during both even and odd years, though
less frequently during even-year hunts. (Tab 1H at 12; Tab 21C at M-0053; Tab 90F at 3-
140).

ii. Is the PCFG further delineated into sub-groups with distinct feeding areas? The
record contains no reliable scientific evidence to show that such sub-groups exist. There
is anecdotal evidence that some individual whales favor certain feeding areas, but in
general, PCFG whales travel widely throughout the area during the summer feeding
season. (Tab 1H at 11-12; Tab 21C at M-0053, M-0055, M-0110, and M-0211).

iii. Do PCFG whales randomly choose feeding areas or are they internally or
externally recruited into sub-groups? The best available scientific evidence is that
PCFG whales travel throughout the range and feed in areas where prey is plentiful. (Tab
1H at 11-12; Tab 21C at M-0053, M-0055, M-0110, and M-0211).

iv. Will the proposed waiver have a disproportionate impact on PCFG whales in the
Makah Tribe’s Usual and Accustomed (U&A) hunting area? Particularly, will it
have an impact on reproductive females? Given the best estimates regarding the
proportion of PCFG and non-PCFG whales present in the U&A during the summer
feeding season, the odd-year hunts will likely have a greater impact on the PCFG than on
the ENP stock at large. (Tab 1H at 31). Even-year hunts are not expected to have a
disproportionate impact on PCFGs. Both NMFS and the IWC have determined that the
regulatory limits on the number of takes of PCFGs, and particularly of PCFG females, are
appropriately precautionary.

e. Will non-lethal hunting activities result in a lasting effect on ENP/PCFG migratory
movements? No, the best available scientific evidence shows that non-lethal activities
associated with hunt training may cause temporary behavioral changes in individual whales
but are unlikely to cause any lasting effects in those whales. These activities are not
expected to cause any disruptions to the population as a whole. (Tab 2 at | 65; Tab 21 at
95, 102; Tab 60 at 1 35; Tab 102 at 10-14; Tab 103 at 73).

B. Are NMFS’s Determinations Consistent with the MMPA’s Purposes and Policies?

1. Facts pertaining to the Health and Stability of the Marine Ecosystem and
Functioning of Marine Mammals within their Ecosystems: See Section VI1.B.

a. Is the northern California Current ecosystem the appropriate ecosystem to focus on
for this proceeding? Should the focus instead be on a smaller biologically relevant
scale such as the northern Washington coastal environment or an even more localized
area such as the Makah U&A? Yes, the northern California Current ecosystem is the
appropriate ecosystem to focus on. The best available scientific evidence shows that gray
whales are highly mobile throughout the summer feeding range and are likely to remain so
even if hunting commences. However, NMFS also evaluated the effects for all relevant
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scales, from range-wide to the Makah U&A. (Tab 58 at ] 18-20; see also Tab 2 at { 40,
59, 71-73).

b. What effect would the waiver have on the relevant ecosystem(s) or area(s)? The
evidence shows that a limited removal of gray whales, as proposed in the waiver and
regulations, would have little effect on the ecosystem. (Tab 90F at Section 4.3).

I. What role do gray whales play in structuring the relevant ecosystem? Does this
differ in the various geographical areas in which gray whales are present? Gray
whales are an important part of the ecosystem, as they feed on both benthic and
epibenthic prey. There is some evidence that their movements bring prey to the surface
for seabirds to feed on in Arctic areas, but no corresponding studies show this occurring
in the Makah U&A. (Tab 1H at 23; Tab 90F at 3-69).

ii. In light of NMFS’s assertion that ‘‘most effects of the hunt would be temporary
and localized,”’ does the environmental role and impact of the small groups of
whales feeding in the Makah U&A necessitate separate consideration under the
MMPA? No, there is no reliable evidence that gray whales form sub-groups in the
Makah U&A. (Tab 56 at 4). Rather, whales feed where they find abundant prey and
travel throughout the summer range to find such areas. The limited hunting and training
activities authorized under the proposed waiver and regulations are not expected to
negatively impact the U&A, and NMFS evaluated the potential effects on the ecosystem
at various scales including the Makah U&A. (Tab 58 at § 18-20; see also Tab 2 at 1 40,
59, 71-73).

iii. Would the level of hunting proposed affect only a small fraction of the ENP stock
and the stock’s ecosystems? Should the effects on ENP stock as a whole be
compared and contrasted to the effects on the PCFG subset? The limited hunting
activities proposed would affect only a small number of whales. NMFS has adequately
addressed the effects of the hunt on both the ENP stock as a whole and the PCFG. (Tab
1H; Tab 90F).

c. How do non-lethal activities such as training approaches and training harpoon
throws affect whale health and behavior? These activities may cause temporary
behavioral changes in the targeted whales. (Tab 1H at 35-36; Tab 102 at 10-14; Tab 103 at
73).

d. Consideration of waiver’s collateral effects on WNP stock. See Sections VI.A.4.c and
d: VII.B.1.

i. Do WNP whales occasionally migrate along with ENP whales to the North
American breeding grounds, or are these whales in fact a Western Feeding Group
(WFG) of the ENP stock? Yes, the evidence shows that whales included in the existing
catalogs of WNP (or western breeding stock) whales occasionally migrate with the ENP
stock. (Tab 90F at Subsection 3.4.3.2.1). Scientists debate the historical origins of such
whales, but for purposes of the MMPA and insofar as it is relevant to this proceeding,
they are classified as WNP stock.

ii. If WNP whales are present in the ENP migration, how many are expected? Is this
number constant or does it fluctuate? The mixing proportions are still being studied, as
WNPs have only recently been identified among migrating ENP whales, but the best
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available information shows a mixing proportion of at least 0.37. (Tab 3 at { 14; Tab 22A
at M-0452).

iii. What is the appropriate calculation for the likelihood that a WNP whale will be
approached, struck, or killed? Dr. Moore and Dr. Weller’s calculations are
appropriately based on the best available evidence, and no party presented any evidence
to the contrary. (Tab 4; Tab 61). Nor did any party offer calculations from other
scientists. Thus, Dr. Moore and Dr. Weller’s calculations should be used in this
proceeding.

iv. Should struck or struck-and-lost whales that cannot be identified as ENP stock
be considered to be WNP whales rather than PCFG whales? The record contains
evidence that nearly every WNP whale known to exist has been photographed and
included in at least one of the two WNP catalogs. Thus, a whale that cannot be photo-
identified is unlikely to be a WNP; it is more likely to be either an un-cataloged PCFG or
a non-PCFG ENP whale. Consequently, it is reasonable for the regulations to require
such whales be considered PCFGs. Moreover, WNPs are not known to be in the U&A
during the summer months, so no WNPs would be affected by the odd-year hunt.

2. Facts pertaining to Stocks to Attaining or Maintaining Optimum Sustainable
Population (OSP) Levels: See Section VI.C.

a. Is NMFS’s conclusion that ENP stock are within OSP levels, at 85 percent carrying
capacity, and with an 88 percent likelihood that the stock is above its maximum net
productivity level scientifically valid? Yes, the best scientific evidence available
supported NMFS’s conclusion. See Section VI.C.

i. Does this account for the possibility of an Unusual Mortality Event as discussed in
section I.A.1.c., above? NMFS accounted for a potential UME when making its
calculations. (Tab 53 at { 10).

ii. Will the removal of whales pursuant to this waiver affect these calculations? No,
removing a maximum of 25 whales over ten years does not have an effect on the
calculations. (Tab 58 at { 23).

b. What are the effects on the OSP of WNP whales if a WNP whale is killed? NMFS
has insufficient data to calculate an OSP for the WNP stock. (Tab 59 at { 3, Tab 58 at
27). However, the WNP stock is listed as endangered under the Endangered Species Act,
and is consequently considered “depleted” under the MMPA. (Tab 58 at { 8). The best
available scientific evidence shows that removal of a WNP whale would be detrimental to
the stock.

11. Do NMFS’s proposed regulations satisfy the regulatory requirements in 16 U.S.C. 1373?

A. Did NMFS Consider all Enumerated Factors in Prescribing Regulations? See Section
VII.

1. Facts pertaining to the effect of regulations on existing and future levels of marine
mammal species and population stocks (16 U.S.C. 1373(b)(1)): See Section VII.B.1.

a. Many issues related to this factor are discussed in Section I, pertaining to the
Requirements for Waiver.
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b. Are the protections in the waiver, such as reduced strike and landing limits, new
strike limits for PCFG whales and PCFG females, minimum abundance threshold for
PCFG whales, photographic and genetic matching, restrictions on additional strikes,
restriction of the hunt to U&A waters, 10-year sunset provision sufficiently
protective? Yes, the best scientific evidence available shows these protections are
sufficient.

c. Are the protections for WNP whales sufficient and appropriate, including
alternating hunt seasons, a limit of three strikes during even-year hunts, a ban on
hunting during November and June, seasonal restriction on training harpoon throws
in odd-numbered years, restriction on multiple strikes within 24 hours in even-year
hunts, and the requirement that if a WNP is confirmed to be struck, the hunt will
cease until steps are taken to ensure such an event will not recur? No, and |
consequently recommended NMFS modify the regulations to prohibit issuance of even-
year hunt permits unless and until the Makah Tribe obtains an incidental take permit for the
take of WNP whales. | also recommended NMFS prohibit training activities during the
migratory season, when WNP whales may be transiting through the U&A, unless and until
the Makah Tribe obtains an incidental take permit for WNP whales. See Sections VII.B.1;
VII.C 4.

2. Facts pertaining to existing international treaty and agreement obligations of the
United States (16 U.S.C. 1373(b)(2)): See Section VII.B.2.

a. The United States is a signatory to the International Convention for the Regulation
of Whaling (ICRW). The ICRW establishes the International Whaling Commission
(IWC), which sets catch limits for aboriginal subsistence whaling.

i. Since 1997, the IWC has routinely approved an aboriginal subsistence catch limit
for ENP gray whales for joint use by the United States and the Russian Federation.

ii. The United States and the Russian Federation have been routinely, and are
currently, parties to a bilateral agreement that allocates the IWC catch limit
between the two countries and allows either country to transfer to the other any
unused allocation.

iii. The IWC gray whale catch limit is currently 140 per year, with 5 gray whales per
year allocated to the United States.

iv. If the waiver at issue here is not approved, will the United States continue to
transfer the unused portion of the gray whale catch limit to the Russian Federation
for use by Chukotkan natives, as has been current practice? Yes, the United States is
likely to continue this practice if the proposed waiver is not approved. (Tab 1 at  49; Tab
3at 1 43).

v. Does the proposed hunt comply with the IWC conservation objectives for WNP,
ENP, and PCFG whales? Yes, the IWC stated the proposed hunt complies with its
conservation objectives. (Tab 23 at Section 1.2; Tab 23GG at 8).

vi. Is the proposed hunt an aboriginal subsistence hunt as defined by the IWC? The
IWC has determined it is. Although some parties disagree with the IWC’s determination,
this is not an issue under my jurisdiction.
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3. Facts pertaining to the marine ecosystem and related environmental considerations
(16 U.S.C. 1373(b)(3)): See Section VII.B.3.

a. Is NMFS’s risk analysis sufficiently conservative and based on the best available
scientific evidence? Yes, the best scientific evidence available supports NMFS’s risk
analysis. See Section VII.B.3.

b. Is consideration of cumulative impacts, including those from military exercises,
marine energy and coastal development, and climate change, necessary under the
MMPA? If so, is there evidence these factors were considered? These factors are
required under NEPA and are contained in the DEIS submitted into evidence during this
proceeding, as required by the MMPA. (Tab 90F). However, the MMPA does not mandate
separate consideration of these factors during the formal rulemaking proceeding.

c. Were all local impacts that must be considered under the MMPA adequately
considered? Yes. See Sections VI and VII.

4. Facts pertaining to the conservation, development, and utilization of fishery
resources (16 U.S.C. 1373(b)(4)): See Section VII.B.4.

a. NMFS asserts the proposed hunt will have no effect on the conservation,
development, and utilization of fishery resources. NMFS’s assertion is well-supported
by the evidence in the record, and there is no contrary evidence. (Tab 1 at  60).

5. Facts pertaining to the economic and technological feasibility of implementation (16
U.S.C. 1373(b)(5)): See Section VII.B.5.

a. What are the specific costs to NMFS and to the Makah Tribe associated with
regulating a hunt under the proposed regulations? Are these feasible? Although not
specifically delineated, it appears the Makah Tribe will bear most of the costs. NMFS’s
costs are approximately $2,000 per day of hunting. (Tab 1 at  62; Tab 1J; Tab 1M; Tab
90B; Tab 90F at Section 4.6.2.5). No party submitted evidence of costs that would
potentially be borne by other agencies, such as the U.S. Coast Guard, Washington State
Patrol, National Park Service, or others. While the costs described in the evidence of record
are feasible, they are likely incomplete.

b. What are the specific technological requirements associated with managing and
carrying out a hunt? Are these feasible? The specific technological requirements
involve, but are not limited to, photo-identification equipment and expertise, training and
hunting equipment, and recordkeeping. These requirements are feasible. (Tab 58 at { 24).

c. What are the costs of enforcing the various restrictions contained in the
regulations? Are these feasible? Yes, the costs are feasible. NMFS estimates
approximately $2,000 in additional costs per day of hunting, with an annual West Coast
Region budget of over $700,000 for marine mammal management. (Tab 1 at | 45; Tab
90B; Tab 90F at 4-155 to 4-156).

d. Who is specifically tasked with each type of enforcement (i.e. training restrictions,
strike restrictions, use and sale restrictions on edible and nonedible whale parts) and
do those persons/organizations have the necessary training and authority to carry out
their obligations? NMFS does not normally specify enforcement procedures in its
regulations, but represents that NOAA Office of Law Enforcement (OLE) agents, or
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Washington Department of Fish and Wildlife enforcement officers deputized to enforce
federal laws and regulations through a Joint Enforcement Agreement with NOAA OLE,
would be the primary persons/organizations tasked with such enforcement. (Tab 58 at
39).

e. How will records be kept and shared amongst the necessary parties? How will any
discrepancies in the records be resolved? NMFS’s detailed hunt management protocol
sets out the procedures for recordkeeping. (Tab 1M). The regulations also contain specific
requirements. (Tab 90B). This includes all information that must be reported under
Whaling Convention Act regulations (50 C.F.R. § 230.8(b)).

f. Is the use of photo-identification technology economically and technologically
feasible? How quickly can identification be made? Is genetic identification more
scientifically reliable and how does its economic and technological feasibility
compare? Yes, photo-identification is feasible and can generally be accomplished within
24 hours. NMFS submitted a detailed protocol for identifying whales encountered in
Makah hunts. (Tab 1J). Tissue sampling is useful for whales that have already been
genetically identified, and may assist in identifying struck and lost whales. However,
genetic identification is generally used to confirm photo-identification and is not alone a
reliable method of identifying unknown whales. (1d., see also Section 1VV.B.3.a and b).

6. Other factors not enumerated in 16 U.S.C. 1373(b), but raised by parties to this
proceeding and meriting consideration:

a. What is the appropriate degree to which the analysis in Anderson v. Evans, 371
F.3d 475 (9th Cir. 2011) should be considered in this proceeding? Anderson v. Evans
required compliance with the MMPA. | have conducted this proceeding in accordance with
all statutory requirements and binding case law.

b. Are the definitions contained in the proposed regulations adequate or do they
contain ambiguities, omissions, and/or inconsistencies? Certain definitions should be
modified, as discussed in Section VII.A and VII.C.3.

B. Restrictions in the Proposed Regulations.

1. Issues pertaining to the proposed restrictions on the number of animals that may be
taken in any calendar year (16 U.S.C. 1373(c)(1)): See Section VI1I.B.1 and VII.C.4.

a. Hunt permits may authorize no more than three gray whales to be landed in an
even-year hunt and no more than one to be landed in an odd-year hunt. No more than
three strikes are permitted during an even-year hunt and no more than two are
permitted in an odd-year hunt. (Tab 90B).

b. Additional restrictions are placed on the taking of PCFG whales and WNP whales.
(Tab 90B).

c. How were the low-abundance triggers for PCFG whales, which would cause
hunting activity to cease, determined? Dr. Moore developed a PCFG population
forecasting model, taking into account scientific data about the PCFG population size from
2002 to 2015. (Tab 4 at 1 19-25; Tab 58 at 1 9). The low abundance thresholds represent
the lowest values observed during that time period. (Id. at § 19).
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2. Issues pertaining to the proposed restrictions on the age, size, sex, or any combination
thereof of animals that may be taken (16 U.S.C. 1373(c)(2)):

a. Are the limits set on authorized strikes of PCFG females appropriate? Yes, both
NMFS and the IWC relied on the best available scientific evidence in determining the
number of authorized strikes on PCFG females is appropriate. (Tab 90F at 4-19 through 4-
22; Tab 46H).

b. Are there, or should there be, limitations on approaches or strikes on calves or
mother-and-calf pairs? The regulations prohibit hunting or making a training harpoon
throw against a calf or an adult accompanying a calf. (Tab 90B). | recommend adding a
prohibition on approaches. See Section VII.C.6.

3. Issues pertaining to the season or other period of time within which animals may be
taken (16 U.S.C. 1373(c)(3)):

a. The hunting seasons are split into “even-year hunts,” during which hunting would
be authorized from December 1 of an odd-numbered year until May 31 of the
following even-numbered year, and “odd-year hunts,” during which hunting would be
authorized from July 1 through October 31 of the odd-numbered year. The decision to
separate hunting seasons in this manner is reasonable, as it separately considers migratory
season hunts and feeding season hunts. However, as discussed in Sections VI1I.B.1 and
VII.C.4, “even-year” hunts during the migratory season will require incidental take
authorization because WNP whales may be present during those months.

4. Issues pertaining to the manner and locations in which animals may be taken (16
U.S.C. 1373(c)(4)):

a. The proposed waiver and regulations authorize training exercises, including
approaches and training harpoon throws. A question has been raised as to whether
the inclusion of training exercises is necessary and/or appropriate. Training activities
are considered “takes” and therefore must be included in the waiver and regulations.
NMEFS’s decision to create separate authorizations for training activities and hunting
activities is reasonable. See Section VII1.C.3.b.

b. Do the definitions of ‘‘land’’ and ‘‘landing’’ provide sufficient information about
where the Makah Tribe would be permitted to land whales? Are consultations with
other Federal and state agencies necessary (see 16 U.S.C. 1382)? The definitions are
sufficient, as the hunt permit will contain additional, specific information. (Tab 90B).
Consultation with other Federal and state agencies may be necessary during the permitting
stage, but is not required prior to issuance of a waiver.

c. Are the definitions of ‘‘strike’’ and ‘‘struck’’ ambiguous? Specifically, issues have
been raised regarding the single-strike limit within 24 hours (whether a harpoon
strike followed by a firearm shot consist of a single ‘‘strike’’ or two separate strikes,
and whether this will lead to unnecessary suffering on the part of a whale that is
struck but not immediately killed); whether whales can be appropriately identified as
belonging to WNP stock, ENP stock, or the PCFG during a 24-hour post-strike
period; whether the use of crossbows or other devices to obtain genetic material from
a struck whale should also be considered a strike; and whether the struck-and-lost
limits proposed are inconsistent with the definition of ‘‘strike.”” NMFS acknowledged
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that the definition could cause confusion and proposed revisions (Tab 86), which |
accepted. See Section VII.A.

d. Will independent observers be present at every hunt or only certain hunts? How
are these observers selected and trained? The regulations require the Makah Tribe to
designate a tribal hunt observer at every hunt, and to allow a hunt observer appointed by
NMFS at any hunt. (Tab 90B). NMFS expects to have an NMFS hunt observer present at
all or most hunts conducted under the initial hunt permit, and as necessary thereafter. (Tab
I1M). The NMFS West Coast Regional Administrator must approve the Makah Tribe’s
training and certification procedures for tribal observers; NMFS observers will be NMFS
employees or contractors with training and experience in identifying gray whales. (Id.)

e. Should the potential for an offshore hunt to result in the taking of more migratory
ENP whales and fewer PCFG/Makah U&A whales be considered? Since taking

migratory ENP whales would require an incidental take permit due to the intermixing with
WNP whales, the possibility of an offshore hunt should not be pursued at the present time.

5. Issues pertaining to techniques which have been found to cause undue fatalities to
any species of marine mammal (16 U.S.C. 1373(c)(5)):

a. None identified.

6. Issues related to other proposed restrictions not specifically enumerated in 16 U.S.C.
1373(c):

a. Restrictions on the use or sale of gray whale products:

i. Do the restrictions on utilization of edible products of ENP gray whales off-
reservation unfairly burden enrolled Makah Tribe members living elsewhere? Are
such members permitted to share ENP gray whale products with members of their
immediate households who are not enrolled in the Makah Tribe? Yes, the Makah
Tribe made this argument and NMFS concurred. NMFS offered proposed revisions to the
regulations, clarifying that enrolled members of the Makah Tribe can share whale meat
and other whale products for consumption with family members and guests at their
private, off-reservation residences. (Tab 86). | recommend accepting the revisions. See
Section VIILA.

ii. Are there any restrictions on the resale of handicrafts by persons who are not
enrolled members of the Makah tribe, either on a small or large scale? The proposed
regulations do not prohibit resale of properly certificated handicrafts. (Tab 90B).

iii. Are there restrictions on the international sale or transportation of handicrafts?
Yes, NMFS clarified it always intended to prohibit the export of handicrafts and offered
proposed revisions to that regulations that explicitly state this prohibition. (Tab 86). |
recommended accepting the proposed revisions. See Section VII.A.

I11. Other Issues for Consideration

A. What is the relevance in this proceeding of the Treaty of Neah Bay, between the
Makah Tribe and the United States, which explicitly protects the Tribe’s right to hunt
whales? NMFS considered the Treaty when deciding to explore the possibility of granting a
waiver, and would not have considered the Tribe’s request in the absence of the Treaty and an
IWC catch limit. (Tab 101 at 39:9-11). However, the MMPA does not make any explicit
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provision for granting waivers on the basis of treaty rights, and does not exempt non-Native
Alaskan tribes from the moratorium on take of marine mammals. NMFS did not rely on the
treaty rights in evaluating the proposed waiver under the MMPA’s standards. (Id. at 38:10-14).

1. Is the entire constellation of activities involved in hunting whales integral to the
Makah Tribe? Yes, the Makah Tribe presented unrebutted evidence on this point. (Tabs 24,
26-29). See further discussion in Section VI.D.5.

2. How central is whaling to Makah Tribal identity? Does the Tribe have a continuing
traditional dependence? The Makah Tribe presented unrebutted evidence on the centrality
of whaling to tribal identity. (Tabs 24, 26-29). However, the term “continuing traditional
dependence” is related to the IWC’s grant of a catch limit for aboriginal subsistence whaling
and is not relevant to the determinations I must make in this proceeding.

3. Does the Makah Tribe have a nutritional, subsistence, and cultural need for whaling?
The Makah Tribe presented evidence on this point, but these needs relate to the IWC’s grant
of a catch limit for aboriginal subsistence whaling and are not relevant to the determinations |
must make in this proceeding.

4. Is any traditional dependence on whaling obviated by the Makah Tribe’s engagement
in sealing starting in the latter half of the 19th century and the near-cessation of whale
hunting after 19272 This issue was raised during the initial stages of the proceeding but is
not relevant here, as it relates more to the IWC’s aboriginal subsistence whaling
determinations.

5. Is it possible for the Makah Tribe to substitute other, non-lethal activities and
maintain their traditional ties to whaling? The Makah Tribe presented convincing
evidence that hunting and consuming whales is an integral part of their culture. (Tabs 24, 26—
29; 103 at 5:5-37:2). The MMPA does not require a showing that a take is culturally
necessary before a waiver and regulations can be authorized. See further discussion in
Section VI.D.5.

IV. THE MARINE MAMMAL PROTECTION ACT: OVERVIEW AND THRESHOLD ANALYSIS

The Marine Mammal Protection Act of 1972, 16 U.S.C. § 1361 et seq., provides the
substantive law for this proceeding. Congress enacted it “to prohibit the harassing, catching and
killing of marine mammals by U.S. citizens or within the jurisdiction of the United States, unless
taken under the authority of a permit issued by an agency of the Executive Branch.” H.R. Rep.
No. 92-707 at 12, 1972 U.S.C.C.A.N. at 4144. These actions, or any attempts to accomplish

these actions, constitute a “take.” 16 U.S.C. § 1362(13).12

12 In general, a take may be categorized as directed or intentional, meaning the activity occurs for a specific purpose
related to the protected species, or may be incidental, meaning an activity unrelated to the protected species but
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To that end, the MMPA placed a moratorium on the taking of marine mammals and the
importation of such mammals into the United States. 16 U.S.C. 8§ 1362(8); 16 U.S.C § 1371(a);
16 U.S.C. 8 1372. However, the moratorium is not absolute. Statutory exceptions authorize the
issuance of permits for directed taking for the purpose of public display, scientific research, and
photography, see 16 U.S.C. § 1371(a)(1), and incidental taking in the course of commercial
fishing operations or other specified activities, see 16 U.S.C. 88 1371(a)(2) and (5). Further,
Alaska Natives are generally exempt from the moratorium. 16 U.S.C. § 1371(b). Congress also
vested in the Secretary a general authority to waive the moratorium in certain circumstances:

The Secretary, on the basis of the best scientific evidence available and in

consultation with the Marine Mammal Commission, is authorized and directed,

from time to time, having due regard to the distribution, abundance, breeding

habits, and times and lines of migratory movements of such marine mammals, to

determine when...to waive the requirements of this section so as to allow taking,

or importing of any marine mammal, or any marine mammal product, and to

adopt suitable regulations, issue permits, and make determinations in accordance

of sections 1371, 1373, 1374 and 1381 of this title...

16 U.S.C. 8 1371(a)(3)(A).

In addition to these requirements, the Secretary must be assured the taking is consistent
with sound principles of resource protection and conservation of the MMPA. 16 U.S.C. §
1371(a)(3)(A). The primary objective of marine resource management under the MMPA is to
maintain the health and stability of the marine ecosystem. 16 U.S.C. § 1361. To that end, the

principal goal is for marine mammals to achieve and maintain their optimum sustainable

population (OSP), meaning “the number of animals which will result in the maximum

nevertheless results in harassment or harm to such animals. (Tab 101 at 57:6-7; see also NMFS, Understanding
Permits and Authorizations for Protected Species (June 24, 2017),
https://www.fisheries.noaa.gov/insight/understanding-permits-and-authorizations-protected-species). Incidental take
is defined in the regulations to mean a taking which is infrequent, unavoidable, or accidental but not merely one that
is unexpected. 50 C.F.R. § 216.103.
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productivity of the population or the species, keeping in mind the carrying capacity of the habitat
and the health of the ecosystem of which they form a constituent part.” 16 U.S.C. § 1362(9).

Whenever the Secretary grants a waiver, it must be accompanied by appropriate
regulations promulgated on the basis of the best scientific evidence available and in consultation
with the MMC. 16 U.S.C. § 1373(a). The MMPA requires full consideration be given to the
following factors: (1) existing and future levels of marine mammal species and population
stocks; (2) existing international treaty and agreement obligations of the United States; (3) the
marine ecosystem and related environmental considerations; (4) the conservation, development,
and utilization of fishery resources; and (5) the economic and technological feasibility of
implementation. The regulations may impose restrictions, including but not limited to the
number, age, size, and sex of the marine mammals taken and the season, manner, and location of
the taking. 16 U.S.C. § 1373(c).

After the Secretary issues a waiver and promulgates regulations, persons may apply for
permits which set out the specific parameters authorizing a take. See 16 C.F.R. 8§ 1371(a)(3)(A);
1373; 1374; see also Animal Welfare Institute v. Kreps, 561 F.2d 1002, 1004 (D.C. Cir. 1977)
(“Waiving the moratorium is a two-stage process. In the first stage, the agency must determine if
there will be a waiver and promulgate regulations containing the terms of the waiver. In the
second stage the agency may issue permits authorizing importation to particular applicants.”). A
permit to take marine mammals will only be granted when the taking will not be to the
disadvantage of the stock and will be consistent with purposes and policies of the MMPA. 16

U.S.C. § 1373(a).

A. Scope of Jurisdiction
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Applying the requirements set out above, it is clear that the question of whether the
proposed waiver and regulations meet the requirements of the MMPA is within the scope of this
proceeding. 16 U.S.C. 88 1371(a)(3)(A); § 1373(d). However, parties have raised certain issues
that are not within my jurisdiction to decide, either because they are premature at this stage or
because they involve statutes other than the MMPA.

The first such issue involves hunt permits. Although most parties initially agreed they
would not use these proceedings to address permitting issues (see Tab 32), some parties’
arguments nevertheless call into question whether the Secretary may issue a hunt permit for the
Makah Tribe after a waiver is granted and regulations are established. These arguments are
premature, as the issuance of permits is the next stage in the process and is subject to its own
procedural regulations. See 16 U.S.C. 88 1374(b)(1) and (d)(3); Comm. for Humane Legislation,
Inc. v. Richardson, 414 F. Supp. 297, 303 (D.D.C.), aff'd, 540 F.2d 1141 (D.C. Cir. 1976) (“Only
after regulations are properly prescribed under section 1373 of the MMPA are defendants
authorized to issue permits under section 1374 of the Act.”). If and when a permit application is
pending, interested persons will be able to participate using the procedures governing the
permitting process.

However, | do have the authority to determine whether NMFS’s proposed regulations
governing the permitting process should be modified. To the extent parties have made arguments
about the suitability of the proposed regulations, | will consider them and make appropriate
recommendations.

Next, even recognizing that several other Federal statutes have relevance in this
proceeding, | find | have no jurisdiction to consider whether NMFS complied with them when

considering the waiver and developing the regulations. For instance, NEPA is relevant here
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because the Ninth Circuit, in Anderson v. Evans, held that the agency erred in producing an EA
rather than an EIS before approving the Tribe’s gray whale hunt.'® See 371 F.3d 475. Both the
2008 DEIS and 2015 DEIS have been entered into evidence and | will rely on information
contained in them, as appropriate, but it is not for me to adjudicate disputes over their adequacy.

Likewise, the ESA is tangentially relevant in this proceeding. Although the proposed
waiver applies to the ENP stock, which is no longer considered endangered, there is a possibility
that an endangered WNP gray whale will be taken during authorized hunt activities. The ESA
requires federal agencies, in consultation with the Secretary, to ensure their actions are “not
likely to jeopardize the continued existence of any endangered species or threatened species or
result in the destruction or adverse modification of habitat of such species.” 16 U.S.C. §
1536(a)(2). By this, Congress contemplated actions “that reasonably would be expected, directly
or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed
species in the wild by reducing the reproduction, numbers, or distribution of that species.” 50
C.F.R. 8 402.02. Consequently, NMFS must ensure that approving a waiver for the Makah Tribe
to hunt ENP gray whales pursuant to the MMPA will not jeopardize the WNP stock. The
interplay between the MMPA and the ESA is important in understanding the issues before me in
this proceeding, but any specific issues arising from NMFS’s compliance with the ESA are not at
issue in this proceeding.

Having identified the proper scope of my jurisdiction in this case under the MMPA, |

now turn to three threshold issues that preface my analysis of the waiver request and the

13 An EIS “shall provide full and fair discussion of significant environmental impacts and shall inform decision-
makers and the public of the reasonable alternatives which would avoid or minimize adverse impacts or enhance the
quality of the human environment,” and is used in conjunction with other information to plan actions and make
decisions. 40 C.F.R. 8 1502.1. They are generally prepared in two stages: first, a draft version (DEIS) “prepared in
accordance with the scope decided upon in the scoping process” which nevertheless satisfies as nearly as possible
the requirements of the final statement, and second, the final statement which responds to comments and discusses
“any responsible opposing view which was not adequately discussed” in the DEIS. 40 C.F.R. § 1502.9.
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proposed regulations. The first is the “best scientific evidence available” standard, which governs
how | am to weigh the evidence submitted in favor of and against the proposed waiver and
regulations. Included under this section is a brief discussion of the expert testimony, documents,
and scientific research methods that appear in the evidentiary record. The second issue is
NMFS’s consultation with the MMC, which is a prerequisite for issuance of a waiver and
regulations under the MMPA. Finally, | must resolve for purposes of this rulemaking the
question of North Pacific gray whale stock structure, which has been the subject of some
disagreement among the parties, as the entire proceeding is premised on a waiver being granted

for the ENP stock alone.

B. “Best Scientific Evidence Available” Standard

The MMPA mandates use of the best scientific evidence available in both approving a
waiver and promulgating regulations. See 16 U.S.C. 88 1371(A)(1)(A) and 1373. The term “best
scientific evidence available” is not defined in either the MMPA or the implementing
regulations, thus | must determine how to interpret it when evaluating the evidence in this record
to determine which is most credible. To that end, | looked for guidance at cases involving not
only the MMPA, but also the ESA and the Magnuson-Stevens Fishery Conservation and
Management Act of 1976, 16 U.S.C. 88 1801-1848, both of which contain a similar requirement.
I note, although none of the relevant cases defines “best scientific evidence available” as a term
of art, many did consider individual components. As a result, I believe it is critical to first
separately evaluate what courts have concluded about each word. These definitions may then be
read together to inform my review of the evidence in the record.

In determining which scientific evidence is “best,” agencies may not manipulate their

conclusions by unreasonably relying on sources favorable to their own position and excluding
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others or disregarding “scientifically superior evidence.” They may, however, excuse minor
flaws in otherwise reliable data. See Southwest Center for Biological Diversity v. Norton, No. 98-
934, 2002 WL 1733618 at *8-*9 (D.D.C. July 29, 2002); see also Las Vegas v. Lujan, 891 F.2d
927,933 (D.C. Cir. 1989); Bldg. Indus. Ass’n of Superior California v. Norton, 247 F.3d 1241,
1246-47 (D.C. Cir. 2001).

There is little case law interpreting the MMPA’s use of the term “scientific,” other than
an implication the data an agency relies on should be unbiased. See Greenpeace v. NMFS, 237
F.Supp. 2d 1181, 1199 (W.D. Wash. 2002). In other contexts, courts have interpreted the word as
implying “a grounding in the methods and procedures of science,” see Daubert v. Merrill Dow
Pharma., 509 U.S. at 590, or referring to issues “beyond the ken of the average man,” see United
States v. Shirey, 359 U.S. 255, 261 (1959). A scientific inference or assertion does not have to be
proven as an “absolute certainty,” but it must be “derived by the scientific method” and “based
on scientifically valid principles.” Daubert, 509 U.S. at 590. Ways to assess this include whether
the data and methodology: (1) is generally accepted in the scientific community; (2) was subject
to peer review and publication; (3) can be and has been tested; and (4) has an acceptable known
or potential error rate. Id. at 593-94.

Finally, courts have made clear that the word “available” is not synonymous with the
word “possible” when it comes to the production of scientific evidence. See Bldg. Indus. at 1246.
Thus, agencies are only required to evaluate existing data and need not speculate on whether
their conclusions would change if new or different evidence was adduced. This is because, if
agencies were required to continually develop new data to supplement the information presented
in a proceeding, there would be no end to the decision-making process. 1d.; see also Natural

Resources Defense Council v. Evans, 254 F.Supp.2d 434, 440 (S.D.N.Y. 2003).

31



Thus, 1 will consider whether the evidence adduced in this proceeding adequately shows
that NMFS relied on a broad factual basis, did not ignore any pertinent, reliable data or
deficiencies in its data, and appropriately considered the most recent available data. See Am.
Tunaboat Ass’n v. Baldrige, 738 F.2d 1013, 101617 (9th Cir.1984). | must also bear in mind
that “[s]cientific findings in [the] marine mammal conservation area are often necessarily made
from incomplete or imperfect information” and ongoing data collection is expected. See Brower
v. Evans, 257 F.3d 1058, 1070 (9th Cir. 2001) (“Brower 11”’). Indeed, a federal court concluded
the scientific data does not need to be complete or conclusive. See Greenpeace v. NMFS, 55
F.Supp.2d 1248, 1262 (W.D.W.A. 1999). The Ninth Circuit has adopted this reasoning when
interpreting the MMPA’s requirements. See Brower 11, 257 F.3d at 1070.

Whether NMFS relied on the best scientific evidence available is a fact-specific inquiry,
and I will thus consider it at every stage of this Recommended Decision. Specifically, I will
analyze whether NMFS relied on a broad range of current, reliable scientific evidence, as
opposed to only evidence supporting its position. | will consider whether NMFS demonstrated it
considered the effect of the takes authorized under the waiver and regulations, not merely those
it anticipates would occur. See Conservation Council for Hawaii v. National Marine Fisheries
Service, 97 F. Supp. 3d 1210 (D. Haw. 2015). I will also evaluate whether NMFS considered the
effect of the waiver and regulations on other protected marine mammals and the marine
ecosystem as a whole. Taken together, these factors would reasonably establish that NMFS
relied on the best scientific evidence available.

Having set out the criteria | will use in determining the best scientific evidence available,
| find it important to note that “a recognized distinction [exists] in administrative law between

proceedings for the purpose of promulgating policy-type rules or standards, on the one hand, and
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proceedings designed to adjudicate disputed facts in particular cases on the other.” United States
v. Fla. E. Coast Ry. Co., 410 U.S. 224, 245 (1973). Specifically, the evidentiary requirements in
a rulemaking are relaxed: parties may be permitted or required to submit evidence in writing
prior to the hearing, and such evidence is automatically considered admitted unless later
excluded by the presiding officer. See 5 U.S.C. 8 556(d) and 50 C.F.R. § 228.7. The
Department’s procedural regulations also limit the presiding officer’s power to exclude evidence:
such exclusions may be made only on the basis of relevancy, materiality, and cumulativeness.
See 50 C.F.R. 88 228.16(b), 228.17(a), and 228.18(a)(4). Consequently, the “best scientific
evidence available” standard does not govern the admissibility of evidence in this proceeding,
but instead goes to the weight that should be given to each piece of evidence.

I next turn to the specific types of evidence the parties presented in this proceeding:
expert testimony; scientific studies and reports; and evidence regarding the underlying data
collection methods. As the record consists of many thousands of pages, a brief summation is
useful for understanding the analysis that follows. Furthermore, while I will evaluate individual
pieces of evidence as relevant and appropriate throughout the decision, the sections below set out
the general methodology and initial credibility determinations | will use in doing so.

1. Expert Testimony

The record contains two main forms of scientific evidence: written declarations and oral

testimony from scientific experts,'* and the underlying studies, reports, and data sets they relied

on to form their opinions. Although the Federal Rules of Evidence and judicial opinions

14 While Chris Yates, the Assistant Regional Administrator for Protected Resources for NMFS’s West Coast Region,
testified regarding several scientific conclusions upon which the agency based its waiver, he testified from the
perspective of an administrator, not a scientist. Thus, I have not included a summary of his testimony. Likewise, | do
not include here the testimony of several lay witnesses who spoke about the historic importance of whaling to the
Makah Tribe and the Tribe’s continued cultural and subsistence need for whaling, including the impact of the 1999
hunt on individuals and the Tribe generally.
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interpreting these Rules, such as Daubert, do not apply to federal administrative agency
proceedings, “the spirit of Daubert ... does apply to administrative proceedings” and “[jJunk
science has no more place in administrative proceedings than in judicial ones.” Niam v. Ashcroft,
354 F.3d 652, 660 (7th Cir. 2004) (internal quotations omitted). Courts also recognize that
“[t]estimony that grows naturally out of an expert’s own independent research is generally more
reliable than opinions an expert has developed for the sole purpose of testifying in court.” Jones
v. United States, 933 F. Supp. 894, 897 (N.D. Cal. 1996), aff'd, 127 F.3d 1154 (9th Cir. 1997)
(citing Daubert v. Merrell Dow Pharm., Inc., 43 F.3d 1311, 1317 (9th Cir. 1995)).

In evaluating the credibility of parties’ expert witnesses, | note that courts are generally
deferential to agency expertise on factual issues and methodology. See, e.g., Arizona Cattle
Growers’ Ass’n v. Fish & Wildlife, 273 F.3d 1229, 1236 (9th Cir.2001); Brower 11, 257 F.3d at
1067; Gifford Pinchot Task Force v. U.S. Fish & Wildlife Serv., 378 F.3d 1059, 1066 (9th Cir.
2004). Similarly, the Supreme Court declared “an agency must have discretion to rely on the
reasonable opinions of its own qualified experts.” Marsh v. Oregon Nat. Res. Council, 490 U.S.
360, 378, 109 S. Ct. 1851, 1861 (1989). However, such deference is not unlimited and parties
may rebut the presumption of agency expertise if the agency fails “to address some factor
consideration of which was essential to [making an] informed decision.” Brower Il at 1067.

Here, while all testimony was admissible and is part of the record, | must nevertheless
determine which experts’ opinions are entitled to greater weight. In order to make this threshold
determination on credibility, 1 find it necessary to briefly summarize the educational and
professional background of the proffered witnesses, their views on the waiver and regulations,

and the issues about which they testified.
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a. Dr. David Weller

Dr. Weller is a wildlife research biologist with the Marine Mammal and Turtle Division
of NMFS’s Southwest Fisheries Science Center, where he conducts research as part of the
Cetacean Health and Life History Program. (Tab 3 at  1; Tab 3B). Dr. Weller is trained in
animal behavior and his research focuses on gray whale abundance, occurrence, distribution,
migration, reproduction, survival, behavior, genetics, population structure, and interactions with
human activities in the eastern and western North Pacific. (Tab 3 at  2; Tab 3B). He has studied
gray whales since 1997 and written or co-authored over 60 papers or reports about gray whales.
Id. In support of the proposed waiver and regulations, Dr. Weller submitted three written
declarations and gave oral testimony on behalf of NMFS.

Dr. Weller’s initial written declaration covered a wide range of issues, including the
objectives of the IWC; the IWC’s processes for identifying gray whale stocks and endorsing
catch limits for aboriginal subsistence whaling; the range, migration, mating practices and
feeding practices of ENP gray whales; stock identification issues related to the PCFG and the
WNP; the methodology for estimating gray whale abundance and PCFG abundance and
population trends; the 1999/2000 UME and its aftermath; current stock abundance estimates,
OSP, and issues related to human-caused mortality; and the likely effects of the hunt on both
stocks and on the marine ecosystem. (Tab 3). His overall conclusion for the ENP stock was that
the hunt would have no discernible effect on the stock’s abundance, and any changes in
distribution and migratory movements resulting from the hunt—including on the PCFG—would
be temporary and localized. Further, he said the limited hunt activities likely to occur during the
mating season would not have an adverse effect on breeding habits or the ecosystems in which

gray whales function. (Tab 3 at § 38—71). With respect to the WNP, Dr. Weller discussed the
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analysis he and his colleague, Dr. Jeffrey Moore, developed to determine the likelihood of
approaches, training activities, and strikes on WNP gray whales. (Id. at { 62-64).

Dr. Weller submitted a second declaration in which he responded to several issues
included in the Final Agenda. (Tab 60). He also reviewed and rebutted the declarations from
other parties’ witnesses, particularly those from Mr. Donald J. (DJ) Schubert of AWI and Ms.
Margaret Owens of PCPW. The topics he covered included a possible decline in prey
availability; arguments related to climate change and a “domino effect” triggered by sustained
warmer waters; the transfer of unused gray whale catch limits to the Russian Federation for use
by Chukotkan natives; the use of photo identification and genetic samples for identifying whales;
several issues related to migratory movements and the health and stability of the marine
ecosystem; and issues related to the PCFG.

In his third declaration, Dr. Weller responded to other parties’ direct testimony on the
issue of the UME. He addressed the number of whales that died in the 1999/2000 UME; whale
body condition; factors affecting the current UME; the lack of data on how the 1999/2000 UME
affected WNP whales; NMFS’s consideration of the possibility a UME would occur when
drafting the proposed waiver and regulations; and the impacts of longer or shorter duration
UMEs. (Tab 80 at 1 3-12).

At the hearing, Dr. Weller was subject to cross-examination and gave testimony
consistent with his declarations. | assessed his overall credibility as a witness and find his
testimony reliable. Dr. Weller uses accepted scientific methodology and testified based on both
his own research experience—much of it peer-reviewed—and his familiarity with a broad range

of studies and other data. His testimony is therefore entitled to great weight.
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b. Dr. Jeffrey Moore

Dr. Moore is also a research biologist with NMFS’s Southwest Fisheries Science Center.
He leads the California Current Marine Mammal Assessment Program, which is responsible for
providing input and publishing Stock Assessment Reports (SARs) for all marine mammal
populations in the waters off the west coast of the United States. (Tab 4 at { 1; Tab 4B). His
expertise is in the areas of cetacean quantitative ecology, population dynamics, and risk
assessment. (Tab 4 at { 3; Tab 4B). He has authored more than 40 peer reviewed scientific
journal articles and numerous technical reports, and has served on the IWC’s Scientific
Committee. (Tab 4 at 1 3-4; Tab 4B). Dr. Moore submitted two written declarations and
testified on behalf of NMFS, and supports issuance of a waiver and the proposed regulations.

Dr. Moore’s First Declaration was mainly devoted to describing in great detail the
methodology he and Dr. Weller used to model the hunt’s potential impact on WNP gray whales.
(Tab 4 at 1 9-10, 1 12-18). Dr. Moore also discussed the methodology he used to model the
effects of the hunt on PCFG whales. (1d. at 1 19-24).

In his Second Declaration, Dr. Moore rebutted testimony given by other parties’
witnesses about the hunt’s potential impact on WNP and PCFG whales. He discussed attempts to
reach a theoretical OSP calculation for the PCFG and the difficulty in calculating OSP for most
marine mammal stocks, and explained why, in his opinion, Mr. Schubert of AWI
mischaracterized the meaning of minimum abundance estimate. (Tab 60 at 11 3-4, 6). Regarding
WNP whales, Dr. Moore testified that he incorporated into his calculations uncertainty about the
number of WNP migrating along the west coast of North America, their migration timing, and
travel speeds, and further discussed his methodology. (Id. at 1 7).

Dr. Moore’s testimony at the hearing was consistent with his Declarations, and | find Dr.

Moore a credible witness. His testimony is within his area of expertise, and his methodology is
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transparent and uses an appropriate degree of caution. Though the only way to truly test his
conclusions is to allow the hunt to go forward, the modeling is robust and has been accepted by a
committee of scientific experts at the IWC. Accordingly, | give his testimony and opinions a

great deal of weight.

c. Dr. Shannon Bettridge

Dr. Bettridge currently serves as the Chief of the Marine Mammal and Sea Turtle
Conservation Division in the NMFS Office of Protected Resources. (Tab 2 at § 1; Tab 2B). Prior
to assuming this role, she was responsible for compiling and overseeing the publication of annual
SARs. (Tab 2 at § 3). Dr. Bettridge submitted three declarations and gave testimony in support of
NMES’s proposed waiver and regulations.

Dr. Bettridge’s First Declaration focused mainly on the statutory basis for SARs and the
process of developing them. (Tab 2 at 1 4-12). She also discussed NMFS’s guidance document
on the identification and assessment of stocks, the Guidelines for Preparing Stock Assessment
Reports Pursuant to the 1994 Amendments to the MMPA (GAMMS). NMFS most recently
revised the GAMMS in 2016 and made them available for public review and comment. (Tab 2 at
1 13). In her Second Declaration, Dr. Bettridge testified that new Final SARs were available for
both the ENP and WNP stocks, and updated the estimates of abundance, PBR, and human-
caused mortality and serious injury levels. (Tab 59 at 1 4-5, 7). She also provided updated
informational estimates of abundance, minimum population estimates, and the informational
PBR for the PCFG. (ld. at { 6).

Dr. Bettridge’s Third Declaration focused on the ENP stock UME that NMFS formally
declared on May 29, 2019. She described the statutory definition of a UME; the composition and

role of the Working Group in determining if a UME is occurring, assisting in directing response
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and investigation, and determining when the UME is over; and the efforts of NMFS’s domestic
and international partners in analyzing data related to the UME. (Tab 53F at {1 3-11). Her
testimony under cross-examination at the hearing was consistent with these Declarations.

| recognize Dr. Bettridge is not directly involved in gray whale research, but find her
fully credible on the technical aspects of SAR development and the processes and protocols
surrounding UMEs. (Tab 101 at 98:3-5, 101-103). She is well-qualified to testify about the
statutory requirements, agency guidelines, and internal processes and deliberations, all of which

are directly within her area of expertise, and | will weigh her testimony accordingly.

d. Dr. Michael Tillman

Dr. Tillman is a marine biologist who has served as one of the three presidentially-
appointed members of the MMC since 2010. (Tab 55 at § 1). He is trained as a fisheries biologist
and marine mammal specialist, has participated in IWC meetings for over 45 years, and is a
former NMFS employee. (Id. at 1 2, 4). Dr. Tillman testified on behalf of the MMC and is
generally supportive of NMFS’s proposed waiver and regulations.

In his declaration, Dr. Tillman testified about historical issues related to the IWC’s
regulation of aboriginal subsistence whaling. (Tab 55 at § 5-7). He also testified about the
history of the United States’ efforts to secure an aboriginal subsistence whaling catch limit for
the ENP stock of gray whales on behalf of the Makah Tribe. (1d. at 1 9-12). Dr. Tillman
described the subsequent IWC actions on catch limits, including its 2004 deletion of the
requirement that the catch limit applied only to aboriginal persons whose traditional aboriginal
subsistence and needs have been recognized by the IWC. According to him, “[t]his action finally

put to bed any remaining question as to whether the IWC had recognized the subsistence needs
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of the Makah Tribe and whether it qualified for a share of the gray whale catch limit.” (Id. at
14).

In response to AWI’s assertion that the Makah Tribe does not have a continuing
dependence on whaling and a nutritional, subsistence and cultural need for whales or whale
products, Dr. Tillman pointed to the Tribe’s expeditious attempts to resume whaling after the
ENP stock was removed from the U.S. Endangered Species List, and its preservation of the
cultural importance of whales and whaling even during the hunting hiatus. (Tab 55 at { 15). He
stated, “[1]n the end, it is irrelevant whether AWI believes the Makah satisty the IWC’s
requirements. The IWC is the final arbiter on whether the Makah hunt meets those criteria and
whether its adoption of U.S. proposals on behalf of the Tribe multiple times over the past two
decades is valid or not.” (1d).

Dr. Tillman’s oral testimony was consistent with his declaration and mainly supported
NMFS’s position on the waiver. (See generally Tab 105 at 219-241). While | recognize Dr.
Tillman is an acknowledged expert on marine mammals, including cetaceans, his testimony here
was more related to technical issues affecting the waiver proceeding than the scientific data
underpinning the waiver analysis. However, he is clearly qualified to give an opinion on issues
such as the MMC’s position in this matter and the level of scientific expertise present on the
IWC Scientific Committee, and to interpret the data presented by other expert witnesses and

researchers.

e. Jonathan Scordino

Mr. Scordino is a marine mammal biologist who has worked for the Makah Tribe since
2007. (Tab 21A at 1, 10). He has also been a member of the IWC’s Scientific Committee since

2007. (Id. at 11). Mr. Scordino collaborates with other marine scientists and also conducts
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independent, peer-reviewed research, which currently focuses on long-term monitoring of gray
whale abundance, distribution, body condition, genetics, and contaminant loads; long-term
monitoring of sea lion abundance, distribution, life history, and rates of entanglements; and
monitoring of marine mammal strandings and cause of death. (Id. at 10-11).

Mr. Scordino testified on behalf of the Makah Tribe and supports issuance of a waiver
and regulations. However, he viewed his role as being an expert on whales, particularly those in
the area where the hunt would be held, rather than being an advocate for the Tribe. (Tab 103 at
110:12-25). He believed his analysis was fair and thorough, and did not rely on selective data.
Mr. Scordino also pointed out that some of his research activities during the course of his
employment have had the potential to produce data adverse to the Makah Tribe’s interests. (Id. at
111:7-112:17).

Mr. Scordino’s written testimony covered the Tribe’s historical hunting methods and the
development of its proposed hunt and training programs using data gathered from the 1999 and
2007 hunts. (Tab 21A at 13-22, 23-29). He focused on issues specific to the PCFG, including
range, abundance, recruitment, movements and feeding behavior, research on PCFG genetics,
mixing proportions of PCFG and ENP whales, and migratory and feeding behaviors. (Id. at 32—
35, 52-53).

Mr. Scordino also discussed the plausible history and genetics of the WNP stock.™® His
position is that, given the genetic differences between these whales and the ENP stock, they
“should be managed as a stock under the MMPA unless and until further genetic data indicates

otherwise. However, that stock should not be recognized as an endangered species under the

15 Mr. Scordino uses the IWC’s naming conventions, referring to these whales as the Western Feeding Group.
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ESA, because it is not the geographically isolated WNP population that retained an ESA listing
when the ENP stock was de-listed in 1994.” (Id. at 71).

Finally, Mr. Scordino evaluated a number of issues that could potentially cause
cumulative impacts on gray whales, including non-hunting sources of mortality, climate change,
ocean acidification, changes in predator abundance and behavior, military activities, industrial
activities and habitat change, anthropogenic ocean noise, oil spills, contaminants, and other
whale hunts. He opined that the DEIS accurately identified and evaluated the cumulative impact
of factors other than the Makah Tribe’s hunt on the gray whale population and found the hunt is
not likely to cause conservation concerns. (Id. at 82-98).

In his written rebuttal testimony, Mr. Scordino addressed issues raised by Ms. Owens of
PCPW, regarding the number and characteristics of gray whales that utilize the Makah U&A. He
also made four main points in rebuttal of Mr. Schubert’s testimony regarding definitions in the
proposed regulation, carrying capacity issues, genetic identification, and selective or biased use
of scientific data. (Tab 56 at 7-12).

| find Mr. Scordino to be a generally credible witness. Although employed by the Tribe,
he is a researcher who, with the Tribal Council’s backing, also receives funding from a variety of
other sources that require public disclosure of data. (See Tab 103 at 84:14-16, 112:9-17, 115:2—
117:3, 135:24-136:8); see also Daubert, 43 F.3d at 1317 (“independent research carries its own
indicia of reliability, as it is conducted, so to speak, in the usual course of business and must
normally satisfy a variety of standards to attract funding and institutional support.”). His
testimony relies on a broad range of sources, including those whose findings he disagrees with.

His oral testimony on cross-examination was also consistent with his written declarations and
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responsive to the testimony from other witnesses. | will therefore give his opinions substantial

weight.

f. Dr. John Bickham

Dr. Bickham is a fish and wildlife genetic specialist who has studied the genetics of gray
whale stocks and the degree of uncertainty that exists regarding the stock structure hypotheses
related to the WNP® and PCFG. (Tab 22 at 4). He submitted a report intended to provide
information about gray whale genetics and stock structure, but did not address the proposed
hunt’s impact on specific groups of gray whales such as the PCFG or WNP. (Id. at 4-5). Dr.
Bickham’s testimony, which | summarize in depth in my later discussion of gray whale stock
structure, generally discussed the most plausible hypotheses about the WNP’s structure, genome
sequencing and analysis, and population modeling. (Id.at 5-19). He also discussed genetic issues
relating to the PCFG. (Id. at 20-22).

Dr. Bickham testified on behalf of the Makah Tribe and did not explicitly support or
oppose the waiver and regulations. Rather, he expressed his objective was to provide reliable
scientific information for consideration in this proceeding. | find Dr. Bickham credible on the
subject of gray whale genetics, a field in which he has extensive knowledge and experience, and

accord his testimony considerable weight.

g. Dr. John Brandon

Dr. Brandon is a biometician specializing in population dynamics modeling, statistical
analysis, management strategy evaluation, and survey design. (Tab 23 at  1). He submitted a

report on the Tribe’s behalf about historical and current approaches to populations dynamics

16 Dr. Bickham refers to this group of whales as Western Gray Whales.
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modeling and conservation risk assessments for the ENP stock, WNP stock, and PCFG. He also
compared the conservation management objectives of the IWC and the MMPA, as well as
compared the IWC’s scientific approach to evaluating proposed aboriginal subsistence whaling
hunt plans and the PBR management strategy under the MMPA.. The report addressed the
proposed hunt plans and some comments NMFS received in response to the 2015 DEIS. In
general, Dr. Brandon’s testimony supported the waiver and regulations.

Dr. Brandon is also a credible witness. As with Dr. Bettridge, his testimony is more
technical in nature and does not involve conducting independent research on gray whales.
However, the technical aspects he testified about are directly at issue in this proceeding and |
find it appropriate to take his opinions into consideration in making a determination on the

waiver and regulations.

h. Donald J. (DJ) Schubert

AWI offered testimony from Donald J. (DJ) Schubert, a wildlife biologist who has been
on AW/’s staff since 2005 and previously worked for other animal welfare organizations and the
U.S. Fish and Wildlife Service. (Tab 32A at { 1). Mr. Schubert’s professional work is in the
realm of international and domestic wildlife advocacy. (Tab 104 at 13:20-17:16; 36:20-37:1).
He has not conducted or participated in any research regarding gray whales or the effects of
climate change on the marine environment; rather, his knowledge of these issues comes from
literature reviews. (1d.; see also Tab 32A at {1 3-5). Mr. Schubert contends NMFS failed to rely
on the best available scientific evidence and cannot show that the waiver satisfies the criteria set
out in the MMPA. (Tab 32A at 1 5). He opposes the issuance of a waiver and argues the

proposed regulations are insufficient to protect the various whale stocks and groups affected.
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Mr. Schubert does not contest the ENP abundance estimates, PBR, human-caused
mortality estimates, or findings as to carrying capacity and OSP found in the 2015 DEIS. (Tab
32A at 7). However, he argues that NMFS did not adequately consider the potential effects of
climate change on gray whales’ prey and habitat and believes NMFS’s decision to proceed with
this rulemaking while a UME of unknown origin is occurring is “biologically reckless and
antithetical to the precautionary principle of the MMPA.” (Id. at  8-12). Other deficiencies Mr.
Schubert alleges in the proposed waiver are that NMFS did not select the most appropriate
ecosystem when evaluating the hunt’s effects and failed to adequately consider gray whales’ role
in their ecosystem. (Id.at 1 14-16).

In his written declaration, Mr. Schubert contends that NMFS’s decision to include the
PCFG as a feeding aggregation in the ENP stock is not based on the best available science, thus
NMFS should convene a new task force before moving forward with this waiver. (Id. at §{ 18-
40). However, he agrees with NMFS that the WNP are properly designated as a depleted stock
and calls the uncertainty about its historical origins “irrelevant to the current proceedings.” (Id. at
1 58-59). He also believes NMFS’s calculations on risk to the WNP, produced by Dr. Moore
and Dr. Weller, are out of date and incorrect, and the regulations are insufficiently protective of
the WNP. (Id. at 11 60-63).

Mr. Schubert filed another declaration in which he provided background information on
the current UME, calculated its severity, and proposed that the cause may be climate change-
induced starvation. (Tab 54 at 11 8-10). He also called for greater transparency in NMFS’s data
on stranded whales and believes no waiver should be granted until the UME is over, or

researchers determine the UME is not affecting WNP or PCFG whales. (Id. at §{ 14, 15).
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| find Mr. Schubert to be a less credible witness. His opinions are based solely on
literature reviews, as he does not conduct any independent research or produce scientific
publications, and he appears to have relied heavily on a subset of the available literature that best
supports AWI’s position in this matter. He presented various calculations on issues such as
PCFG recruitment and the severity of the current UME, but has not provided evidence that those
calculations use generally accepted scientific methodology or are otherwise more reliable than
calculations from other experts. Furthermore, on cross-examination he admitted his written
declarations contained errors and inconsistencies, or were insufficiently researched. (See, e.g.,
Tab 104 at 43:4-44:16, 44:22-45:11, Tab 104 at 45-100). Mr. Schubert’s arguments against the
waiver still merit consideration, but I will generally defer to scientific experts whose testimony |

found more credible when making such assessments.

i. Dr. Stella Villegas-Amtmann

Dr. Villegas-Amtmann is an expert in animal behavior, specifically in the physiology and
ecology of marine mammals and in whale bioenergetics. (Tab 63 at 11 2-3; Tab 63A; Tab 105 at
111:2-12). She has published approximately 19 peer-reviewed scientific papers on marine
mammals and currently studies foraging behavior, diving physiology, bioenergetics, and
metabolic rate with pinniped sensitization. (Tab 63 at § 5; Tab 105 at 112:2-4). She focused her
declaration and live testimony on the effects of energy loss on female gray whales.

Dr. Villegas-Amtmann is a credible expert in her field and produced peer-reviewed
studies using scientifically accepted methods. Thus, to the extent her findings are relevant here, |

will give them appropriate consideration.
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j. Carrie Newell

Ms. Newell is a retired professor of marine biology who currently runs a whale watching
business and museum. (Tab 64 at 1 1-2; Tab 64C). She testified on behalf of Sea Shepherd in
opposition to the waiver and regulations. Ms. Newell has collaborated with cetacean scientists on
research projects involving orcas, blue whales, and gray whales. She focuses particularly on gray
whale feeding behaviors and is experienced in photographic identification techniques. (Tab 64 at
1 2-3). Her observations off the Oregon coast and in the Mexican wintering grounds span more
than 27 years. (Id. at 1 6). She also wrote a photo-identification book on PCFG whales titled “A
Guide to Summer Resident Gray Whales along the Oregon Coast.” (Tab 85).

Ms. Newell believes members of the public have as much right to use whales through
non-consumptive activities, such as whale-watching, as the Makah Tribe has to hunt them under
the treaty. She also believes the loss of whales will cause economic harm and impair research
activities. (Id. at 1 9-15). She is concerned that the removal of PCFG whales is not ecologically
sound, given the group’s relatively small size. (Id.at § 18). She disagrees with NMFS and the
Makah Tribe on the effects of hunting and training approaches, using an anecdote about a
particular whale who did not return to a previous favorite foraging site after a research vessel
followed her to collect fecal samples. (Id. at 1 19-23). She also stated that biopsy and tagging
efforts in Depoe Bay caused whales to disperse and some never returned to the area. (Id. at § 24).
Ms. Newell contests the findings from NMFS and the Makah Tribe on site fidelity, or the
tendency of whales to return to particular feeding locations year after year. She testified that the
whales in Depoe Bay are consistently present throughout the feeding season and are seen year
after year, demonstrating strong fidelity to localized areas. (Id. at 1{ 30-41).

Regarding the UME, Ms. Newell believes hunting activities will further deplete the

whales’ energy reserves and exacerbate the die-off. (Id. at  26). She has observed increased
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signs of orca predation on gray whales in recent years, another threat to the stock which she
believes NMFS has not adequately accounted for. (Id. at  27-29). She also disagrees with the
proposition that external recruitment will adequately replenish the PCFG if whales in the group
are lost to hunting, particularly if females are killed. (1d. at 1 42-43). Ms. Newell expressed her
opinion that “[t]he loss of PCFG whales will also have grave consequences for scientific
research.” (Id. at | 43).

Ms. Newell’s credibility as an expert witness is mixed. She has participated in
independent research and observation and is undeniably familiar with the individual whales she
regularly sees in Depoe Bay, Oregon. Her observations and interactions with those whales
accounted for the majority of her testimony in this matter. However, many of her conclusions are
based at least as much on anecdotal evidence as on rigorous scientific studies. It is unclear what
methodology she used when drawing conclusions about gray whale behavior from her limited
data set, whether that methodology is widely accepted in the scientific community, or whether
she considered other studies that either support or refute her findings. 1 also find her testimony
highly influenced by her sincerely held feelings about gray whales, particularly PCFGs, and her
passion for whale watching. I will therefore give some weight to her testimony, but only where it

is corroborated by other, more reliable scientific evidence.

2. Studies and Reports

The parties submitted hundreds of scientific studies and reports as exhibits in this
proceeding. Many are peer-reviewed, though some are not. In general, | consider peer-reviewed
studies to be more reliable scientific evidence than other studies. See Daubert, 509 U.S. at 593—
94. 1 also generally give greater weight to more recent studies on issues such as abundance

estimates, calf production, and feeding patterns, which fluctuate over time. Older studies on
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these types of issues provide important context and historical background, but may not reflect the
current state of the stock. However, | recognize there may be some issues for which an older
study presents the best available scientific evidence on a particular topic.

I note that some of the studies and articles introduced into evidence concern other
species, such as hippopotami and white-tailed deer. | find these to be of limited relevance to this
proceeding. While parties are free to make arguments that the role gray whales play in their
ecosystem is similar to that of another species in a different ecosystem, there was no credible
scientific testimony showing that the specific findings in those papers are transferrable to gray
whales.

The record also contains Stock Assessment Reports (SARs), which are highly relevant
and reliable sources of information. In accordance with the MMPA, NMFS publishes SARs for
each marine mammal stock found in U.S. waters. (Tab 1 at  23; Tab 2 at 1 6, 14). NMFS
maintains guidance on the identification and assessment of stocks, the previously mentioned
GAMMS, which it most recently revised in 2016 and made available for public review and
comment. (Tab 2 at § 13).

The MMPA requires SARs to include, among other things, population size estimates, a
calculation of Potential Biological Removal (PBR) (discussed below), an assessment of whether
incidental fishery takes exceed regulatory thresholds, and indication of the stock’s management
status under the MMPA (e.g., whether they are considered “strategic,” which has implications
for management actions taken under the Act). Each draft SAR is made available for public
review and comment, and the MMC typically submits comments. 16 U.S.C. § 1386(b)(1); Tab 2

at 6. These assessments are used to guide policy and management by NMFS.
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NMFS reviews the SARs for most stocks every three years, but annually for particular
stocks, and only publishes revisions if the review shows there is significant new information
about the stock’s status. (Tab 2 at 7). Developing a SAR involves several entities, beginning
with marine mammal research programs at each of the six regionally located NMFS Science
Centers, where scientists gather, analyze, and interpret data. (Id. at 11 4-6). Each draft SAR is
reviewed by Dr. Bettridge and her staff, NMFS Regional Office staff, NMFS Office of Science
and Technology staff, NOAA General Counsel staff, and NMFS leadership. The SARs are then
peer-reviewed within the Science Centers, as well as by the three regional scientific review
groups (SRGs), which consist of individuals with marine mammal expertise who represent
various viewpoints. (Tab 2 at 1 8, 9). Some SARs are also reviewed by editorial boards for
scientific journals or by the IWC Scientific Committee. (Id. at 1 9).

NMFS then publishes draft SARs in the Federal Register for public review and comment,
and responds to comments as appropriate. (Id. at T 10). After final reviews by Dr. Bettridge, the
scientific review group, general counsel, leadership, and the NMFS Assistant Administrator,
NMFS publishes a notice of availability for the finalized SAR in the Federal Register and makes
the draft and final version available on the NMFS website. (Id. at 11). Due to the lengthy
process, a SAR is usually published at least one year after the report’s reference year: for
example, the 2016 SAR would be published in 2017. (Id. at 12). NMFS considers SARSs to be the
best available science regarding the respective stocks. (Tab 101, Tr. Vol. I at 90:9-11).

Dr. Bettridge testified that NMFS produced the first SAR for ENP gray whales in 1995
but did not produce a SAR for WNP gray whales prior to 2014 because WNPs were not
previously known to travel in U.S. waters. (Tab 2 at § 14). The first evidence WNPs migrated

with ENPs became available in 2010, and in 2012 a task force reviewed the information and
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advised that the WNP should be recognized as a population stock. (Id. at § 17). The same task
force, composed of agency experts, also recommended recognizing the PCFG as a feeding
aggregation within the ENP stock but concluded that the evidence did not support recognizing it
as a separate stock. (Id. at { 15, 16). Dr. Bettridge summarized some key data points from the
most recent SAR for WNP gray whales and discussed why the SAR for ENP gray whales
includes population-level data for the PCFG despite it not being recognized as a stock. (Id. at |1
18-22). The most recent SARs on gray whales were finalized in June 2019 and incorporated
information from 2018. (Tab 101 at 90:15-17).

The IWC Scientific Committee, composed of marine mammal researchers and experts
from several countries who provide scientific advice to the IWC’s member nations, is another
source of relevant information. (Tab 101 at 32:15-18 (Yates)). NMFS requested the Scientific
Committee’s review of the Makah Tribe’s hunt proposal, in order to ensure it met the IWC’s
aboriginal subsistence whaling objectives, and the IWC agreed it met the objectives for the ENP,
the PCFG, and the WNP. (Id. at 32:24 — 33:6).

The Scientific Committee continues to investigate stock structures and has convened
workshops to develop a series of range-wide stock structure hypotheses, using all available data
sources (e.g. photo-ID, genetics, tagging), that can be tested within a modelling framework. (Tab
2K at 11). In 2018, the IWC Standing Work Group on Aboriginal Subsistence Whaling
Management Procedures (AWMP) concluded the Makah Tribe’s proposed hunt harvest levels
meet the IWC’s conservation objectives for aboriginal subsistence whaling. (Tab 3 at { 42). After
modelling the best available data, the AWMP agreed the proposed hunt meets the IWC’s

conservation objectives; there is no scientific evidence in the record to the contrary.
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I consider the Scientific Committee’s findings to be highly reliable. It is composed of an
international body of experts and its members use the best available scientific data when drawing
conclusions. No party presented any evidence showing that the Scientific Committee is biased,
uninformed, or otherwise compromised. Thus, to the extent that NMFS’s findings are consistent
with those of the IWC, | will generally give them great deference.

The 2008 and 2015 DEIS documents in the record also contain extensive scientific data.
(Tab 1F; Tab 90F). As discussed earlier, the adequacy of the DEIS is not at issue in the
proceeding, but I nevertheless consider these documents important indicators of the information
NMFS relied on when developing the waiver and regulations. In preparation for this hearing,
NMFS also prepared a report detailing its analysis, titled Biological Report on the Eastern North
Pacific, Gray Whale Stock, NMFS WCR (Mar. 2019) (hereafter Biological Report). (Tab 1H).
Finally, I find it persuasive but not dispositive that the MMC reviewed the proposals and agreed

that NMFS relied on the best available scientific evidence. (Tab 1 at | 15; see also Tab 11 at 1).

3. Data Collection Methods

Finally, the parties offered a great deal of information about the data collection methods
scientists use in the study of gray whales. These include, but are not 